DEFINITION OF SIGNIFICANT NONCOMPLIANCE

From 40 CFR Part 403.8 (f)(2)(viii)

For the purposes of this provision, a Significant Industrial User (or any Industrial User which violates
paragraphs (f)(2)(viii)(C), (D), or (H) of this section) is in significant noncompliance if its violation
meets one or more of the following criteria:

(A) Chronic violations of wastewater Discharge limits, defined here as those in which 66 percent or
more of all of the measurements taken for the same pollutant parameter during a 6-month period
exceed (by any magnitude) a numeric Pretreatment Standard or Requirement, including
instantaneous limits, as defined by 40 CFR 403.3(l);

(B) Technical Review Criteria (TRC) violations, defined here as those in which 33 percent or more
of all of the measurements taken for the same pollutant parameter during a 6-month period equal
or exceed the product of the numeric Pretreatment Standard or Requirement including
instantaneous limits, as defined by 40 CFR 403.3(1) multiplied by the applicable TRC (TRC=1.4
for BOD, TSS, fats, oil, and grease, and 1.2 for all other pollutants except pH);

(C) Any other violation of a Pretreatment Standard or Requirement as defined by 40 CFR 403.3(l)
(daily maximum, long-term average, instantaneous limit, or narrative Standard) that the POTW
determines has caused, alone or in combination with other Discharges, Interference or Pass
Through (including endangering the health of POTW personnel or the general public);

(D) Any discharge of a pollutant that has caused imminent endangerment to human health, welfare
or to the environment or has resulted in the POTW's exercise of its emergency authority under
paragraph (f)(1)(vi)(B) of this section to halt or prevent such a discharge;

(E) Failure to meet, within 90 days after the schedule date, a compliance schedule milestone
contained in a local control mechanism or enforcement order for starting construction,
completing construction, or attaining final compliance;

(F) Failure to provide, within 30 days after the due date, required reports such as baseline
monitoring reports, 90-day compliance reports, periodic self-monitoring reports, and reports on
compliance with compliance schedules;

(G) Failure to accurately report noncompliance;
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The following discussion is intended to provide clarification on calculating and reporting
Significant Noncompliance (SNC). Pretreatment Annual Reports and Inspections frequently
request information regarding which calendar quarters Industrial Users (IUs) were found to be in
SNC. Subsequent to the end of each calendar quarter each POTW must document SNC
calculations for all criteria identified at 40 CFR Part 403.8(f)(2)(vii)(A-H). Of the eight SNC
criteria that must be evaluated there are only two criteria that are evaluated based on a six month
rolling window (chronic effluent violations and TRC violations). All other criteria are evaluated
strictly on a calendar quarter. Refer to Table 1 for time frames to be evaluated for each calendar
quarter.

Table 1 - SNC Time Frames

SNC Quarter Chronic Effluent and TRC Reporting Requirements and Other
Violations 40CFR Criteria 40 CFR §403.8()(2)(vii)(C-H)
§403.8(H(2)(vi1)(A&B)

1st Quarter October-March January-March

2nd Quarter January-June April-June

3rd Quarter | April-September July-September

4th Quarter July-December October-December

SNC for Reporting Violations and Other Criteria at
40 CFR §403.8(H)(2)(vii)(C-H)

SNC for reporting violations and other criteria at 40 CFR §403.8(f)(2)(vii)(C-H) are
evaluated for each calendar quarter. The quarter in which the facility is in SNC is the quarter in
which the report was due or that the incident occurred.

SNC for Effluent Violations 40 CFR §403.8(N(2)(vii}(A&B)

Due to the rolling six month window, SNC calculations for effluent violations could
show a facility in SNC for two quarters for the same violation data. It is EPA Region VIII’s
position that a facility should not be placed in SNC for two quarters for the same effluent
violation data. Refer to the following example for clarification.
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Example SNC Calculation for Effluent Violations:

Assume a facility has a daily maximum chromium limit of 2.0 mg/l. The following is a
compilation of effluent data for the facility.

SAMPLE | RESUL | PERMIT | TECHNICAL VIOLATION | VIOLATION
DATED |T LIMIT | REVIEW CRITERIA | OFLIMIT | OF TRC
(MG/L) | (MG/L) | (TRC)LIMIT
(2.0MG/L X 1.2)

7/5196 12 2.0 24 N N
8/6/960 | 2.2 2.0 24 Y N
9/5/96 1.5 2.0 24 N N
10/9/96 | 3.3 2.0 24 Y Y
11/7/96 | 2.7 2.0 24 Y Y
12/7/96 | 2.2 2.0 2.4 Y N

1/5/97 1.6 2.0 24 N N
2/7/97 14 2.0 2.4 N N
3/5/97 14 2.0 2.4 N N

4th Quarter 1996 SNC Calculations

Chronic Effluent Violations

Chronic effluent violations are defined at 40 CFR Part 403.8(f)(2)(vi1)(A) as those
violations in which 66 % or more of all measurements taken during a six month window exceed
the daily maximum or the average limit for the same pollutant parameter.

From Table 1 we know we have to look at all measurements between July 1, 1996 and
December 31, 1996. Four out of six measurements exceed the permit limit of 2.0 mg/l ~ [(4 +

6) x 100 = 66%]. The facility is in SNC during the 4th quarter of 1996 for chronic effluent
violations.

Technical Review Criteria Violations
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Technical Review Criteria (TRC) violations are defined at 40 CFR Part
403.8(f)(2)(vii)(B) as violations in which 33% or more of all measurements taken during a six
month window exceed the product of the daily maximum limit or the average limit multiplied by
the applicable TRC (TRC=1.4 for BOD,TSS,fats,oil,and grease, and 1.2 for all other pollutants
except pH).

From Table 1 we know we have to look at all measurements between July 1, 1996 and
December 31, 1996. Two out of six measurements exceed the TRC limit of 2.4 mg/1 [(2+
6) x 100 =33%]. The facility is in SNC during the 4th quarter of 1996 for TRC effluent
violations.

1st Quarter 1997 SNC Calculations
Chronic Effluent Violations

From Table 1 we know we have to look at all measurements between October 1, 1996
and March 31, 1997. Three out of six measurements exceed the permit limit of 2.0 mg/1 3+
6) x 100 = 50%]. The facility is not SNC during the 4th quarter of 1996 for chronic effluent
violations.

Technical Review Criteria Violations

From Table 1 we know we have to look at all measurements between October 1, 1996
and March 31, 1997. Two out of six measurements exceed the TRC limit of 2.4 mg/1 [(2+
6) x 100 = 33%]. The data indicates the facility is in SNC during the 4th quarter of 1996 for
TRC effluent violations. However, since the facility was already in SNC for the same violations
as shown in the fourth quarter 1996 calculations the facility will not be considered as SNC for the
1st quarter of 1997. Provided the facility was published as SNC for the fourth quarter of 1996,
the facility does not need to be published again for first quarter 1997. Had there been one or
more violations in the first quarter of 1997 the facility would have been considered as SNC for
the fourth quarter of 1996 and the first quarter of 1997 regardless of the magnitude of the first
quarter violation(s).

Had the facility not been in SNC for the fourth quarter of 1996 but was determined to be
in SNC the 1st quarter of 1997, regardless of whether or not there were violations in the January -
March time frame, the facility would be considered SNC for the 1st quarter of 1997. This

scenario tends to occur when there are variable monitoring frequencies from one quarter to
another.
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MEMORANDUM
SUBJECT: Appncad.on and Use of the xm!mery Definidon of
Significans for Indostrial Users
FROM:  Michael B. Cook, %
Office of Wastowar 4;%{;1:&&/‘
TO: Water Manggement Division Dircctors, Regions LX
Approved Prewearment Siate Coordinaroes
Beckground:

On July 24, 1990, the Agency replaced the definition of “significant violation® with
the defiaition of “sigrificant noncomplinnee” (SNC) [sec 40 CFR 4B 8(((2)(lD) and 53
Fesl Rsg, 30083). mmeﬁmhimwwmmhapﬂyiuﬂx
significsat violation criteria and ssiablished meare parity in tracking vinlstions commitied by
industrial asers. The definition of SNC puralleli the Premeatment Compliance Monixxing
and Baforcement Guidancs (PCME) definition of SNC published in 1986,

This mewmonmndm rayponds to several questions from Stacs, peblicly owaed
treatment woeks (POTWr), and indusay reparding the applicttion of the SNC definiton.
Ooe frequeatly asked question is whether e time frme for detenmining SNC for technical
review crizeria cffiucnt violadons is & static six month petiod  (Le., 1 fixed six month
celendar imerval) oc a rolling six wonth me feioe (e, the current day minos six
moaths). POTWS and indusery have 2lso tnquimed whacher alf daix mest be used 0
cakulaw SNC. The following discussion is provided t0 promaote consistency in the
de&ﬂm Regions, Swmaes sl POTWS should dewermine SNC in the
manner prescrihed batow

Prereatent POTW: oc roquired 10 notify the pablic of significant industrial uyers
w&:bmhda&dmdSﬂcmghmmm:th The POTW
Ma&thﬁCmﬁu&wbﬂkmmﬂumMm:W
stanas 1o the Appeoval Aathority in #is Pretreatmienar Pedformance Report.  According to
mmxu\mxsnammumumwmmmumxwm
user universe at the frequency specified by the Siate or EPA National Pollution
Discharge Elirination Systemn (NPDES) permiét, but In no case less than once per
year. Finally, the definition of SNC {s used w detennine whetber a formal enforcement
sction aguinst » user iy wamamed in accordence with the POTW's Eaforcement Response
Plan (ERP).
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ﬂmmmmwdamfminwsz(m)(vm Two of these critseta concern
viokstions evatuamsd over§ six eonth e frame. The Agency intends foc Coanol
Authotities 10 evaluate these criteris on & rolfing basis. The EPA's long estabished
practice in the NPDES program s to evaluaie SNC for direct dischargers each quarter
nﬁgmﬁmﬂnymﬁmtkmm Similasly, Comtrol Asthorites shoald desermioe

mrMnnima{mdmdmoomemmnmmmmwﬁud
quarrers esablished by the Coatol Authority to correspond 1 its “prevestment yexr® (2.5,
March 31, June 30, Sepunber 30 and December 31).

At the end of each quarter, POTWs and States arc to cvaluate their indusmial user's
mﬂmmmﬁwmmdms\lcaﬁdﬁwﬂ:chmmumlax
womth tme frame (e, the "A” and “B* criteria under the regulatory definiton). Umder
ols system, each industrial user is evatoared for SNC four times during the year, and the
wial evaluation period covers 15 months (e, beginning with the fas quarrer of the
previous prenreammcnt year through the end of the carrent year). When the POTW is
required 1 publish, it must List i the newspaper all industrial users which have been
identified #8 SNC during the peevious year (Le., the SNC criteria were mer during gy of
the previous four quasters).

H o faciliy has been desermiacd 10 be in.SNC based sofcly on violstions which
occurred in the first guatiey of the 1S month evaluation period (i.c., the last quaster of the
previous pretreatment year) and the facility has demonstrated consistent compliance in the
subsequent foilr quarters. thea the POTW is not required 1o republish the Industrial User
{IU) i the newspaper i the TU was published i the previows yoar for the ssmne violastons.

Several POTWs have inquired whether all data, incliding Coatrol Aithoriry
sampling and industrial weer self-monitoring, roust be vsed bn derermining SNC. This
question arises from the concern that an indusorial meee oy choose 1o condsct {ts sampling
efforts &t tmoes in which it koows that it Is in complance (e.g., during carly mmming swct-
©p o during periods in which the industrial process & down). The concern b that wme of

these unreprasentative dam will aliow the indusuy o craft {s compliance status sach that &k
will never be in SNC.

The regulation defining SNC clearly vequires that ]l measurements takea in the
spproprise six month period must be used to derermine 2 facliity’s SNC status, Therefore,
any and ol samples obtained through appropriste sampling techniqoes which have been
Mmunmmmmmwhmmmmmmw

10 deereine whether the facflity s in SNC.

The General Premeammest Reguladons further state thae periodic complisnce reports
must be based on dasa obrained twough appy sampling and analysis, and the dan
must be representative of conditons g ducing the reporting period (403.8(0X109
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and 403.12(gX3)). The Conrrol Authoriry must require that frequéncy and scope of
indnsmial user sclf-monitofing necessary 1o assess and assure complance by indusirial users

The naturs sad of the saopling undertsken by sn indastrial user is under the
control of the Conmol ty through the issusnce of an indasrial weer pormie,  These
permits should ypecify the sampling locations and sample collection method necessary ©
ensure thet representative samples me obtaloed for all rogulased wase smeams. By
reguiring industrial users 1o obtain ropresentattve samples, the Coatol Anthority will sasure
that Indogtrial users do not cvide noncompliance through selective sumpling of their
industrisl
Lonclusion;

The Control Authority is tequiced © scresa all complianos dua, whether geacrated
through industrisl user self-monizoring or by the Coawol Anthrity, o identify any
violations of pretreatment requiremsnts. ‘Whenever thers is a violadon, the Contol
Authority mast mke sppropsiats esforcement action, as defined in t3 ERP. After this
tnitia}l enforcement respoase, the Conaol Authority should closely track the industrial nsec’s
progreas wward compliznce by increasing the frequency of user salfomonitoring, increasing
the POTW™s monitoring, or both. .

When follow-up activity indicazes that the violattons persist or thar satisfactory
peogress toward complisnte is not belng made, the Contral Authority is required to eseslae
{1s enforcement réspoase In accordance with the procedures established in jrs ERP. At a
minimum EPA expects POTWs to nddress SNC with an enforceable order. that
requires a return to compllance by a specific deadline. When this caforcesbie order
involves 2 compliance schedule, the indostrial user remains in SNC during the perdod of
the schedule (unless the facility returns w complinace prior 1o the end of the schedule), For
example, if the durstion of the schedale iy two years, the factlity should be published in
buth years. Of course, the POTW should explain in its publication that the violdons have
been addressed with & formal enforcemeat sction (similer 00 2 "resolved pending” listing on
the Quanerly Noocoamplisnce Report).

The definition of SNC provides & beochmark against which the compliance starus of
an industrial user and the enforcement activities of POTWs can be measored,  The conceps
of significanr noacoapliance plays & pivoral role in the Lnplementation and enforcement of
the Natioasl Pretreammenr Programs.  In ander for the definition o succeed, it Is crigeal that
each Conrrol Authority kpply & on a coasisent basis. I you have any forther questions on
this istuee, pleass feel free o call me ar (202) 260-5850. Tho swuff person familisr with
these lxsucs s Leo Okster ac (202) 260-8329.

e Cynthia Dougherty
Regional Water Compliance Branch Chiefs
Regional Pretresrment Coordinacory
Lead Regional Profreaiment Auoimeys




1. The POTW (in conjunction with the Approval Authority) must establish its “Pretreatment Year.”

2. Atthe epd of each quarter, POTWs and States should evaluate their IU’s compliance status for the two criteria which are evaluated on a six
month time frame (i.e., the “A” and “B” criteria — 403.B(f)(2)(vii) (A) and (B) as illustrated below. The example below assumes a “Pretreatment
Year” equal to the calendar year.

FIRST EVALUATION PERIOD
3. At the end of the first quarter (March 31* in our
End of previous Beginning of the example), the POTW must evaluate the data from an
~pretreatment Year” current”Pretreatment Year” industrial user for the previous six months (i.e.,
[ Oct. Nov. Dec. | Jan. Feb. Mar. beginning with October 1 of the previous “Pretreatment
Year” as in our example). Likewise, the POTW must
evaluate six months of data at the end of each

subsequent quarter (i.e., June 30™, September 30™, and

December 31%.
SECOND EVALUATION PERIOD

4. At the end of the “Pretreatment
[ Jan Feb Mar | Apr. May Jun. Year,” the POTW must summarize the
compliance status of its industrial
users over the reporting period and
report on this compliance status to the
Approval Authority. The POTW must
publish all industrial users which were

THIRD EVALUATION PERIOD i dentiﬁed in SNC durmg the
“Pretreatment Year,” unless the IU
[ Apr. May Jun. Jul. Aug_ Sep_ was previously published for
violations which ocurred solely in the

last quarter of the previous “Year.”

FOURTH EVALUATION PERIOD

[ Jul. Aug.
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